
REDACTED VERSION OF D.I. 154 

IN THE UNITED STATES BANKRUPTCY COURT 
DISTRICT OF DELAWARE 

In re: 

MALLINCKRODT PLC, et al., 

Reorganized Debtors.1 

Chapter 11 

Case No. 20-12522 (JTD) 

(Jointly Administered) 

OPIOID MASTER DISBURSEMENT TRUST II, 

Plaintiff, 
v. 

COVIDIEN UNLIMITED COMPANY  
(formerly known as Covidien Ltd. and Covidien 
plc), COVIDIEN GROUP HOLDINGS LTD. 
(formerly known as Covidien Ltd.), COVIDIEN 
INTERNATIONAL FINANCE S.A., COVIDIEN 
GROUP S.À R.L., and DOE DEFENDANTS 1-500, 

Defendants. 

Adv. Proc. No. 22-50433 (JTD) 

DECLARATION OF JOEL MILLAR IN SUPPORT OF 
COVIDIEN’S REPLY BRIEF IN SUPPORT OF ITS MOTION FOR 

 SUMMARY JUDGMENT BASED ON THE SECTION 546(e) SAFE HARBOR 

I, Joel Millar, hereby declare under penalty of perjury that the foregoing is true and correct: 

1. I am a Special Counsel at the law firm of Wilmer Cutler Pickering Hale and Dorr

LLP, counsel for Defendants Covidien Unlimited Company, Covidien Group Holdings Ltd., 

Covidien International Finance S.A. and Covidien Group S.à.r.l. (collectively, the “Covidien 

Defendants”).  I respectfully submit this declaration in support of Covidien’s Reply Brief in 

1 The Reorganized Debtor in this chapter 11 case is Mallinckrodt plc.  On May 3, 2023, the Court entered an 
order closing the chapter 11 cases of the Reorganized Debtor’s debtor affiliates.  A complete list of the debtor affiliates 
in these Chapter 11 cases may be obtained on the website of the Reorganized Debtor’s claims and noticing agent at 
http://restructuring.ra.kroll.com/Mallinckrodt.  The Reorganized Debtor’s mailing address is 675 McDonnell Blvd., 
Hazelwood, Missouri 63042. 
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Support of its Motion for  Summary Judgment Based on the Section 546(e) Safe Harbor filed 

contemporaneously herewith in the above-captioned adversary proceeding, based on my personal 

knowledge of the proceedings in the above-captioned adversary proceeding and review of the 

documents described below. 

2. Attached hereto as Exhibit 1 is a true and correct copy of excerpts from the 

transcript of the 30(b)(6) Deposition of Covidien Unlimited Company, Covidien Group Holdings 

Ltd., Covidien International Finance S.A., Covidien Group S.A.R.L. Taken November 13, 2024.2 

3. Attached hereto as Exhibit 2 is a true and correct copy of the Errata to the 30(b)(6) 

Deposition of Covidien Unlimited Company, Covidien Group Holdings Ltd., Covidien 

International Finance S.A., And Covidien Group S.A.R.L. Taken On November 13, 2024 with 

respect to Benjamin Wood. 

4. Attached hereto as Exhibit 3 is a true and correct copy of excerpts from the 

transcript of the Deposition of Franck Risler, Ph.D., Taken November 11, 2024. 

5. Attached hereto as Exhibit 4 is a true and correct copy of excerpts from Shani 

Shamah, A Foreign Exchange Primer (2d ed. 2008). 

6. Attached hereto as Exhibit 5 is a true and correct copy of excerpts from Alphabet 

Inc.’s Annual Report (Form 10-K) for the fiscal year ended December 31, 2019, which was filed 

with the U.S. Securities and Exchange Commission (“SEC”) on February 4, 2020. 

7. Attached hereto as Exhibit 6 is a true and correct copy of excerpts from Apple 

Inc.’s Annual Report (Form 10-K) for the fiscal year ended September 28, 2013, which was filed 

with the SEC on October 30, 2013. 

 
2  For ease of review, highlighting has been added to the relevant portions of Exhibit 1 that are cited in the 
Reply Brief.  Highlighting has similarly been added to the relevant portions of Exhibits 3, 4, 5, 6, 8, 9, 10, 11, 12, 
13, and 15.   
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8. Attached hereto as Exhibit 7 is a true and correct copy of the Errata to the 30(b)(6) 

Deposition of Covidien Unlimited Company, Covidien Group Holdings Ltd., Covidien 

International Finance S.A., And Covidien Group S.A.R.L. Taken On November 13, 2024 with 

respect to Timothy Husnik. 

9. Attached hereto as Exhibit 8 is a true and correct copy of excerpts from John C. 

Hull, Options, Futures, and Other Derivatives (9th ed. 2014). 

10. Attached hereto as Exhibit 9 is a true and correct copy of excerpts from the 

transcript of the Deposition of Guy A. Davis Taken On November 7, 2024. 

11. Attached hereto as Exhibit 10 is a true and correct copy of excerpts from Federal 

Housing Finance Agency, Enterprise Non-Performing Loan Sales Report (Dec. 2023). 

12. Attached hereto as Exhibit 11 is a true and correct copy of excerpts from ISDA, 

Hidden in Plain Sight? Derivatives Exposures, Regulatory Transparency and Trade Repositories 

(Oct. 2023). 

13. Attached hereto as Exhibit 12 is a true and correct copy of excerpts from The 

Handbook of Loan Syndications and Trading (Lee M. Shaiman & Bridget K. Marsh eds., 2d ed. 

2022). 

14. Attached hereto as Exhibit 13 is a true and correct copy of excerpts from Peter 

Fortune, Margin Requirements Across Equity-Related Instruments: How Level Is the Playing 

Field?, New Eng. Econ. Rev. 31 (2003). 

15. Attached hereto as Exhibit 14 is a true and correct copy of the Errata to the 

30(b)(6) Deposition of Covidien Unlimited Company, Covidien Group Holdings Ltd., Covidien 

International Finance S.A., And Covidien Group S.A.R.L. Taken On November 13, 2024 with 

respect to Ron Garber. 
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16. Attached hereto as Exhibit 15 is a true and correct copy of excerpts from the 

Covidien Defendants’ Objections and Responses to Plaintiff’s First Set of Interrogatories dated 

September 23, 2024. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on January 31, 2025  
 /s/ Joel Millar 
 Joel Millar 

 

Case 22-50433-BLS    Doc 159    Filed 02/05/25    Page 4 of 124



EXHIBIT 1 

 

  
FILED UNDER SEAL

Case 22-50433-BLS    Doc 159    Filed 02/05/25    Page 5 of 124



1            IN THE UNITED STATES BANKRUPTCY COURT

2                FOR THE DISTRICT OF DELAWARE

3  --------------------------------------------------------

4  In re:                           Chapter 11

5  MALLINCKRODT PLC,                Case No. 20-12522 (JTD)

6               Reorganized Debtor.

7  --------------------------------------------------------

8  OPIOID MASTER DISBURSEMENT TRUST II,

9               Plaintiff,          Adversary Proceeding

10      v.                           No. 22-50433 (JTD)

11  COVIDIEN UNLIMITED COMPANY

12  (formerly known as Covidien Ltd. and Covidien plc),

13  COVIDIEN GROUP HOLDINGS LTD.

14  (formerly known as Covidien Ltd.), COVIDIEN

15  INTERNATIONAL FINANCE S.A., COVIDIEN

16  GROUP S.A.R.L., and DOE DEFENDANTS 1-500.

17               Defendants.

18  --------------------------------------------------------

19     30(b)(6) DEPOSITION OF COVIDIEN UNLIMITED COMPANY,

   COVIDIEN GROUP HOLDINGS LTD., COVIDIEN INTERNATIONAL

20            FINANCE S.A., COVIDIEN GROUP S.A.R.L.

21             Taken November 13, 2024, 10:00 a.m.

                            At:

22              Nelson Mullins Riley & Scarborough

             1600 Utica Avenue South, Suite 600

23                St. Louis Park, Minnesota 55416

24

25    REPORTED BY: KELLEY E. ZILLES, RPR, Job No.: 7021746

Page 1
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1                         APPEARANCES

2

3  On Behalf of Opioid Master Disbursement Trust II:

4      Quincy M. Crawford, III, Esq.

5      Lucas Self, Esq.

6      CAPLIN & DRYSDALE, CHARTERED

7      1200 New Hampshire Avenue NW, 8th Floor

8      Washington, D.C. 20036

9      mcrawford@capdale.com   lself@capdale.com

10

11  On Behalf of Covidien:

12      Phil Anker, Esq.

13      Joel Millar, Esq.

14      WILMER CUTLER PICKERING HALE & DORR LLP

15      7 World Trade Center, 250 Greenwich Street

16      New York, New York 10007

17      philip.anker@wilmerhale.com

18      joel.millar@wilmerhale.com

19

20

21

22

23  NOTE:  The original transcript will be provided to

24  Quincy M. Crawford, Esq., as the taking party of the

25  deposition.

Page 2

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

Case 22-50433-BLS    Doc 159    Filed 02/05/25    Page 7 of 124



1                            INDEX

2

3

4  WITNESSES:

5  Benjamin Wood

6      Examination by Mr. Crawford......................   6

7      Examination by Mr. Anker.........................  29

8  Ron Garber

9      Examination by Mr. Crawford......................  35

10      Examination by Mr. Anker.........................  59

11      Further Examination by Mr. Crawford..............  69

12      Further Examination by Mr. Anker.................  70

13  Timothy Husnik

14      Examination by Mr. Crawford......................  71

15      Examination by Mr. Anker.........................  91

16      Further Examination by Mr. Crawford.............. 100

17

18

19

20  DESIGNATING PORTIONS OF THE TRANSCRIPT CONFIDENTIAL:

21      Pages 35 - 103

22

23

24

25

Page 3
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1  EXHIBITS MARKED AND REFERRED TO:

2

3  Exhibit 1    Notice of Deposition of Covidien

4               Unlimited Company.......................   8

5

6  Exhibit 2    Notice of Deposition of Covidien

7               International Finance S.A...............   8

8

9  Exhibit 3    Notice of Deposition of Covidien

10               Group S.A.R.L...........................   8

11

12  Exhibit 4    Notice of Deposition of Covidien

13               Group Holdings Ltd......................   8

14

15  Exhibit 5    Declaration of Benjamin Wood............  12

16

17  Exhibit 6    Separation and Distribution Agreement By

18               and Between Covidien PLC and Mallinckrodt

19               PLC, Dated as of 6/28/13................  19

20

21  Exhibit 7    Indenture, Dated as of 10/22/07.........  25

22

23  Exhibit 8    Complete Copy of Indenture, Dated as of

24               10/22/07................................  27

25
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1  Exhibit 9    CIFSA Senior Notes Outstanding on 6/28/13

2               When Covidien Entered Into the Spinoff

3               Agreement...............................  28

4

5  Exhibit 10   Declaration of Ron Garber...............  37

6

7  Exhibit 11   Share Purchase Agreement for the Sale and

8               Purchase of the Entire Issued Share Capital

9               of Digital Surgery Limited..............  40

10

11  Exhibit 12   Declaration of Tim Husnik...............  73

12

13  Exhibit 13   FX Forward Indicative Term Sheet........  83

14

15  Exhibit 14   Listing of 61 Trades....................  87

16

17

18  (Original exhibits attached to original transcript.

19  Copies attached to transcript copies.)

20

21

22

23

24

25
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1  Phil Anker, Esq.

2  philip.anker@wilmerhale.com

3                         November 20, 2024

4  RE: Opioid Master Disbursement Trust II v. Covidien Unlimite

     Company Et Al

5      11/13/2024, 30(b)(6) Wood, Garber, Husnik (#7021746)

6      The above-referenced transcript is available for

7  review.

8      Within the applicable timeframe, the witness should

9  read the testimony to verify its accuracy. If there are

10  any changes, the witness should note those with the

11  reason, on the attached Errata Sheet.

12      The witness should sign the Acknowledgment of

13  Deponent and Errata and return to the deposing attorney.

14  Copies should be sent to all counsel, and to Veritext at

15  cs-midatlantic@veritext.com.

16   Return completed errata within 30 days from

17 receipt of testimony.

18    If the witness fails to do so within the time

19 allotted, the transcript may be used as if signed.

20

21

22                Yours,

23                Veritext Legal Solutions

24

25
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
MALLINCKRODT PLC, 

 
Reorganized Debtor.1 

  

 
Chapter 11 
 
Case No. 20-12522 (JTD) 
 
 

 
OPIOID MASTER DISBURSEMENT TRUST II, 

Plaintiff, 
v. 
 
COVIDIEN UNLIMITED COMPANY 
(formerly known as Covidien Ltd. and Covidien 
plc), COVIDIEN GROUP HOLDINGS LTD. 
(formerly known as Covidien Ltd.), COVIDIEN 
INTERNATIONAL FINANCE S.A., COVIDIEN 
GROUP S.À R.L., and DOE DEFENDANTS 1-
500, 

Defendants. 
 

 
Adv. Proc. No. 22-50433 (JTD) 

 
ERRATA TO THE 30(b)(6) DEPOSITION 

OF COVIDIEN UNLIMITED COMPANY, COVIDIEN GROUP HOLDINGS LTD., 
COVIDIEN INTERNATIONAL FINANCE S.A., AND COVIDIEN GROUP S.À R.L. 

TAKEN ON NOVEMBER 13, 2024, WITH RESPECT TO BENJAMIN WOOD 

I, Benjamin Wood, have reviewed the transcript of my testimony of November 13, 2024, 

as corporate designee of Covidien Unlimited Company, Covidien Group Holdings Ltd., Covidien 

International Finance S.A., and Covidien Group S.à.r.l. (collectively, the “Covidien Defendants”) 

with respect to the facts and documents described in my declaration dated July 2, 2024, in 

support of Covidien’s Motion for Summary Judgment Based on The Section 546(e) Safe Harbor 

                                                 
1  The Reorganized Debtor in this Chapter 11 case is Mallinckrodt plc.  On May 3, 2023, the Court entered an 
order closing the Chapter 11 cases of the Reorganized Debtor’s debtor affiliates.  A complete list of the debtor 
affiliates in these Chapter 11 cases may be obtained on the website of the Reorganized Debtor’s claims and noticing 
agent at http://restructuring.ra.kroll.com/Mallinckrodt.  The Reorganized Debtor’s mailing address is 675 
McDonnell Blvd., Hazelwood, Missouri 63042. 
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submitted on behalf of the Covidien Defendants in the above-captioned adversary proceeding.  In 

accordance with Rule 30(e)(1) of the Federal Rules of Civil Procedure and Rule 7030 of the 

Federal Rules of Bankruptcy Procedure, I hereby make the following changes in form and/or 

substance with respect to the transcript of my testimony: 

PAGE LINE(S) CHANGE REASON FOR CHANGE 

11 6 “so went” to “so I went” Missing word 

17 13 “in” to “and” Incorrect word 

22 12 
“when corporate” to “when a 
corporate” 

Missing word 

23 24 “case” to “code” Incorrect word 

33 11 “make-hold” to “make-whole” Incorrect word 

33 15 “make-hold” to “make-whole” Incorrect word 

33 24 “make-hold” to “make-whole” Incorrect word 

    

    

    

  

I, Benjamin Wood, have read the foregoing deposition and hereby state that the foregoing 

is true and correct with respect to my testimony, except as noted herein with respect to the 

foregoing changes. 

 

            
Benjamin Wood      Date 
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1     IN THE UNITED STATES BANKRUPTCY COURT
            DISTRICT OF DELAWARE

2        ADV. PROC. NO. 22-50433 (JTD)
3     IN RE:                     :

                               :
4     MALLINKRODT PLC, et al.,   :

          Reorganize Debtor    :
5     ---------------------------x

    OPIOID MASTER DISBURSEMENT :
6     TRUST II,                  :

          Plaintiff,           :
7                                :

              v.               :
8                                :

    COVIDIEN UNLIMITED COMPANY,:
9     COVIDIEN GROUP HOLDINGS,   :

    LTD., COVIDIEN             :
10     INTERNATIONAL FINANCE      :

    S.A., COVIDIEN S.A.R.L.,   :
11     and Doe Defendants 1-500,  :

          Defendants.          :
12     ---------------------------x
13
14        DEPOSITION OF FRANCK RISLER, Ph.D.
15              NEW YORK, NEW YORK
16           MONDAY, NOVEMBER 11, 2024
17
18
19
20
21
22
23    REPORTED BY:

   SILVIA P. WAGE, CCR, CRR, RPR
24

Page 1
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1

2

                       November 11, 2024

3                        10:00 a.m.

4    Deposition of FRANCK RISLER, Ph.D., held

5    at the offices of WilmerHale LLP, Seven

6    World Trade Center, 250 Greenwich Street,

7    New York, New York, pursuant to agreement

8    before SILVIA P. WAGE, a Certified

9    Shorthand Reporter, Certified Realtime

10    Reporter, Registered Professional

11    Reporter, and Notary Public for the

12    States of New Jersey, New York and

13    Pennsylvania.

14

15

16

17

18

19

20

21

22

23

24
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1    A P P E A R A N C E S:
2

   CAPLIN & DRYSDALE
3    Attorneys for Plaintiffs

   1200 New Hampshire Ave NW #800
4    Washington, DC  20036

   (202) 862-5000
5    Mcrawford@capdale.com

   Lself@capdale.com
6    BY:  QUINCY MONTY CRAWFORD, ESQ.

   BY:  LUCAS H. SELF, ESQ.
7
8    WILMER HALE LLP

   Attorneys for Defendants
9    Seven World Trade Center

   250 Greenwich Street, 45th floor
10    New York, New York  10007

   (212) 230-8800
11    Peter.Neiman@wilmerhale.com

   Joel.Millar@wilmerhale.com
12    BY:  PETER G. NEIMAN, ESQ.

   BY:  JOEL MILLAR, ESQ.
13
14
15
16
17
18
19
20
21
22
23
24
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1                   I N D E X
2                                       PAGE

  WITNESS:  FRANCK RISLER, Ph.D.
3

  EXAMINATION BY MR. NEIMAN           6
4
5                E X H I B I T S
6    NO.           DESCRIPTION           PAGE
7   Exhibit Risler 1 Declaration of      6

                   Franck Risler
8                    October 21, 2024

  Exhibit Risler 2 Appendix B:         13
9                    Documents Relied

                   On
10   Exhibit Risler 3 Appendix A:         16

                   Curriculum Vitae
11   Exhibit Risler 4 Exhibit 11 File     61

                   Under Seal
12                    spreadsheet

                   marked
13                    Confidential -

                   Subject to
14                    Protective Order

  Exhibit Risler 5 Exhibit 9 Filed     80
15                    Under Seal

                   Indicative Term
16                    Sheets marked

                   Confidential -
17                    Subject to

                   Protective Order
18   Exhibit Risler 6 Exhibit 1 Filed     98

                   Under Seal ISDA
19                    2002 Master

                   Agreement
20
21
22
23
24
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1               (There is a discussion off

2         the record.)

3         Q.    Okay.  So, sir, one of the

4    things that you have done is you have

5    looked at the bond indentures for the

6    various bonds that a company you called

7    C-I-F-S-A issued, correct?

8         A.    That's correct, in the context

9    of the opinion that I'm providing.

10         Q.    And those bonds contained

11    certain features that you discuss in your

12    report, right?

13         A.    That's correct.  I discuss

14    some of the features.

15         Q.    And what you're doing is

16    evaluating whether those features will be

17    appropriately described as an option

18    contract?

19         A.    That's correct.  That's one

20    of the topic I was asked to provide an

21    opinion on.

22         Q.    And who asked -- withdrawn.

23         An option you would agree is

24    something that grants the holder of the

Page 23

Veritext Legal Solutions
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Q. And who asked -- withdrawn.

23 An option you would agree is

24 something that grants the holder of the

Case 22-50433-BLS    Doc 159    Filed 02/05/25    Page 43 of 124



1    option the right but not the obligation

2    to buy or sell some asset?

3         A.    That's consistent with the

4    typical definition, I believe, I'm

5    providing in 3.7.

6         Q.    So you don't disagree with

7    that definition that I just offered?

8         A.    Without further context, I

9    think, you're describing what appear to

10    be an option.

11         Q.    Okay.  And we can talk about

12    put option and a call option.

13         Those are two different kinds of

14    options, right?

15         A.    Typically, they are the most

16    common.  You have other type, but they

17    are the most common types.

18         Q.    Sure.

19         And a put option is an option that

20    gives the holder of the option the right

21    to sell a security at a determined price?

22         A.    That's the definition of a

23    put option.

24         Q.    And a call option gives the

Page 24
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option the right but not the obligation

2 to buy or sell some asset?

3 A. That's consistent with the

4 typical definition, I believe, I'm

5 providing in 3.7.

6 Q. So you don't disagree with

7 that definition that I just offered?

8 A. Without further context, I

9 think, you're describing what appear to

10 be an option.

Q. Sure.

19 And a put option is an option that

20 gives the holder of the option the right

21 to sell a security at a determined price?

22 A. That's the definition of a

23 put option.

24 Q. And a call option gives the

Case 22-50433-BLS    Doc 159    Filed 02/05/25    Page 44 of 124



1    holder of the option the right to buy a

2    security at a specified price?

3         A.    That's typical definition of

4    a call option.

5         Q.    Okay.  And when you reviewed

6    the indentures for these bonds issued by

7    CIFSA, you were looking, in particular,

8    at the option features of those

9    indentures, right?

10         A.    That's correct.

11         Q.    And what you concluded was

12    that these indentures had things that you

13    described as an embedded call option and

14    an embedded put option, correct?

15         A.    That's correct.

16         Q.    And so you agree that under

17    the embedded put option, the buyers of

18    these bonds had the option to require

19    CIFSA, C.I.F.S.A., to purchase the bonds

20    at a specified price in the event of a

21    change in control?

22         A.    The holder of the bond under

23    certain conditions, yes.

24         Q.    It's recorded here as

Page 25
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holder of the option the right to buy a

2 security at a specified price?

3 A. That's typical definition of

4 a call option.

5 Q. Okay. And when you reviewed

6 the indentures for these bonds issued by

7 CIFSA, you were looking, in particular,

8 at the option features of those

9 indentures, right?

10 A. That's correct.

11 Q. And what you concluded was

12 that these indentures had things that you

13 described as an embedded call option and

14 an embedded put option, correct?

15 A. That's correct.

16 Q. And so you agree that under

17 the embedded put option, the buyers of

18 these bonds had the option to require

19 CIFSA, C.I.F.S.A., to purchase the bonds

20 at a specified price in the event of a

21 change in control?

22 A. The holder of the bond under

23 certain conditions, yes.
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1         A.    I didn't look at that.

2         Q.    Okay.  And, similarly, on the

3    call option that you found to be embedded

4    in the bond indenture, that option gave

5    CIFSA the right to buy the bonds back

6    from the holders in certain circumstances,

7    right?

8         A.    That is correct.

9         Q.    CIFSA wasn't obligated to

10    exercise that right, it was an option?

11         A.    That is, indeed.  That is an

12    option.

13         Q.    And you agree that --

14    withdrawn.

15         Another thing you did was look at

16    the guaranties that Covidien Limited and

17    Covidien PLC provided in connection with

18    the bond indentures, right?

19         A.    That's one of the opinion

20    that I'm providing.

21         Q.    What you concluded was that

22    Covidien Limited and Covidien PLC did

23    guaranty CIFSA's performance of all of

24    its obligations under the bonds?
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Q. Okay. And, similarly, on the

3 call option that you found to be embedded

4 in the bond indenture, that option gave

5 CIFSA the right to buy the bonds back

6 from the holders in certain circumstances,

7 right?

8 A. That is correct.

9 Q. CIFSA wasn't obligated to

10 exercise that right, it was an option?

11 A. That is, indeed. That is an

12 option.

Q. What you concluded was that

22 Covidien Limited and Covidien PLC did

23 guaranty CIFSA's performance of all of

24 its obligations under the bonds?
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1         A.    From my recollection, I

2    believe, that's what I computed, yes.

3         Q.    And that means that you agree

4    that Covidien Limited and Covidien PLC

5    guarantied CIFSA's obligations under these

6    option features that you've described,

7    right?

8         A.    I described the credit

9    enhancement feature of this guaranty.

10    They were providing a guaranty on the

11    debt, including all the feature of this

12    debt.

13         Q.    Including the option?

14         A.    All the features, including

15    the option.

16         Q.    So that means that if the

17    holders exercise the put option and CIFSA

18    didn't pay, Limited and PLC would be

19    obligated to pay under that put option,

20    right?

21         A.    Yes.

22         Q.    And the same would be true

23    under the call option, if CIFSA exercised

24    the call option and then didn't pay the
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A. From my recollection, I

2 believe, that's what I computed, yes.

3 Q. And that means that you agree

4 that Covidien Limited and Covidien PLC

5 guarantied CIFSA's obligations under these

6 option features that you've described,

7 right?

8 A. I described the credit

9 enhancement feature of this guaranty.

10 They were providing a guaranty on the

11 debt, including all the feature of this

12 debt.

13 Q. Including the option?

14 A. All the features, including

15 the option.

16 Q. So that means that if the

17 holders exercise the put option and CIFSA

18 didn't pay, Limited and PLC would be

19 obligated to pay under that put option,

20 right?

21 A. Yes.

22 Q. And the same would be true

23 under the call option, if CIFSA exercised

24 the call option and then didn't pay the
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1    holders for their notes, Limited and PLC

2    would be required to do so?

3         A.    Yes, as a guarantor provide

4    the guaranty of the performance of the

5    bond with all of its features.

6         Q.    Including the option feature?

7         A.    Including the embedded option

8    features.

9               (Stenographer clarification.)

10               THE WITNESS:  Embedded.

11         Q.    And if you take a look at

12    Paragraph 1.10 of your report, you

13    describe what you were asked by Counsel

14    to do with regard to these call and put

15    features embedded in the CIFSA indentures,

16    right?

17         A.    That's correct.  That's how

18    I...

19         Q.    And what you were asked to do

20    was to opine on whether these call and

21    put features were, quote, "option

22    contracts"?

23         A.    That is correct.

24         Q.    And what you did in your
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holders for their notes, Limited and PLC

2 would be required to do so?

3 A. Yes, as a guarantor provide

4 the guaranty of the performance of the

5 bond with all of its features.

6 Q. Including the option feature?

7 A. Including the embedded option

8 features.
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1    asked to provide any legal opinion.

2         Q.    Alright.  Let's take a look

3    now at the section of your report that

4    talks about the currency forwards.

5         That was another area that you were

6    asked to opine on, correct?

7         A.    Yes, that's correct.

8         Q.    And to do that, you reviewed

9    the Affidavit that had been submitted by

10    Mr. Husnik, H-U-S-N-I-K?

11         A.    Yes, that's correct.

12         Q.    And you reviewed the exhibits

13    to his Affidavit?

14         A.    That is correct.

15         Q.    And you, also, review the

16    documents that were produced in discovery

17    that were relevant to those exhibits?

18         A.    We review any document that

19    will provide a description of the FX

20    derivative positions.

21         Q.    Okay.  And you would agree

22    that S.A.R.L. had a forward agreement

23    related to foreign currency?

24         A.    Based on my review, I found a
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Q. Okay. And you would agree

22 that S.A.R.L. had a forward agreement

23 related to foreign currency?

24 A. Based on my review, I found a
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1    series of FX forward agreement.

2         Q.    And these forward agreements

3    require S.A.R.L. to buy a set amount of

4    one currency at a set price in another

5    currency at a specified time in the

6    future?

7         A.    That is a definition of an FX

8    forward.  Whether you're buying or

9    selling, you have to think about the

10    particular activities together but, yes,

11    that's --

12         Q.    Your --

13         A.    A commitment of buying or

14    selling a given currency, this is another

15    one in the future at a pre-agreed price.

16         Q.    You're agreeing to exchange

17    in the future one currency for another?

18         A.    That -- exactly.

19         Q.    That's what a forward

20    agreement in currency is?

21         A.    Yes.

22         Q.    And you found that S.A.R.L.

23    had forward agreements in currency?

24         A.    In all the document accessible
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series of FX forward agreement.

2 Q. And these forward agreements

3 require S.A.R.L. to buy a set amount of

4 one currency at a set price in another

5 currency at a specified time in the

6 future?

7 A. That is a definition of an FX

8 forward. Whether you're buying or

9 selling, you have to think about the

10 particular activities together but, yes,

11 that's --

12 Q. Your --

13 A. A commitment of buying or

14 selling a given currency, this is another

15 one in the future at a pre-agreed price.

16 Q. You're agreeing to exchange

17 in the future one currency for another?

18 A. That -- exactly.

19 Q. That's what a forward

20 agreement in currency is?

21 A. Yes.

22 Q. And you found that S.A.R.L.

23 had forward agreements in currency?

24 A. In all the document accessible
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1    to me, I only found FX for one, no other

2    product.

3         Q.    And you agree those FX

4    forwards are forward agreements?

5         A.    I agree with the definition

6    you provided, which is, basically,

7    commitment to buy or sell a given

8    currency versus another in the future at

9    a pre-agreed rate at the time the trade

10    is entered.

11         Q.    Okay.  And you would agree

12    that the total amount of currency at

13    issue under those forwards peaked at

14    $2.5 billion in April of 2020?

15         A.    I will have to double-check

16    as the amount, but they were very

17    significant.  I think the -- for what we

18    reviewed, they were in excess of 1 billion

19    of FX forwards from memory.

20         Q.    In excess of 1 billion?

21         A.    Of FX forwards.

22         Q.    And you agree that that

23    $1 billion number, more than $1 billion

24    number could be appropriately described
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to me, I only found FX for one, no other

2 product.

3 Q. And you agree those FX

4 forwards are forward agreements?

5 A. I agree with the definition

6 you provided, which is, basically,

7 commitment to buy or sell a given

8 currency versus another in the future at

9 a pre-agreed rate at the time the trade

10 is entered.

11 Q. Okay. And you would agree

12 that the total amount of currency at

13 issue under those forwards peaked at

14 $2.5 billion in April of 2020?

15 A. I will have to double-check

16 as the amount, but they were very

17 significant. I think the -- for what we

18 reviewed, they were in excess of 1 billion

19 of FX forwards from memory.

20 Q. In excess of 1 billion?

21 A. Of FX forwards.

22 Q. And you agree that that

23 $1 billion number, more than $1 billion

24 number could be appropriately described
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1    as the notional amount of S.A.R.L.'s FX

2    forward agreements?

3         A.    From a market practitioner

4    standpoint, you can describe it as a

5    notional -- what I discuss in my report

6    is that it's different from the principal

7    notional amount.

8         Q.    We'll get to that in a

9    second, sir.  But I just want to make

10    sure that we have agreement here.

11         You agree that the notional amount

12    of S.A.R.L.'s FX forward agreements was

13    greater than $1 billion?

14         A.    From my recollection, I

15    believe so but -- and, yes, it's in my

16    report, Section 5.1.

17         Q.    Okay.  And what you're

18    offering an opinion about is whether that

19    notional amount could be referred to as a

20    notional principal amount?

21         A.    I'm sorry.  Could you repeat

22    the question?

23         Q.    I'll try.

24         A.    Yes.

Page 34

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

as the notional amount of S.A.R.L.'s FX

2 forward agreements?

3 A. From a market practitioner

4 standpoint, you can describe it as a

5 notional -- what I discuss in my report

6 is that it's different from the principal

7 notional amount.

8 Q. We'll get to that in a

9 second, sir. But I just want to make

10 sure that we have agreement here.

11 You agree that the notional amount

12 of S.A.R.L.'s FX forward agreements was

13 greater than $1 billion?

14 A. From my recollection, I

15 believe so but -- and, yes, it's in my

16 report, Section 5.1.
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1    that you shouldn't use the term notional

2    principal amount in respect of an FX

3    currency forward?

4         A.    That's -- if I refer to my

5    report, yes, that's what I discuss in

6    5.6, "For FX forwards, the term 'notional

7    amount,' typically, refers to the amount

8    of currency to be purchased or sold as

9    specified in the contract.  Given that FX

10    forwards are noninterest bearing

11    instruments, the notional amount in an FX

12    forward contract should not be construed

13    as notional principal amount, where the

14    latter is used to calculate periodic

15    interest payments for interest bearing

16    instruments."

17         Q.    Okay.

18         A.    So it was Paragraph 5.6 of...

19         Q.    In Paragraph 5.6, that's

20    where you provide the reasoning behind

21    your conclusion that the notional amount

22    in an FX forward agreement "should not be

23    construed as a notional principal

24    amount"?
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Q. In Paragraph 5.6, that's

20 where you provide the reasoning behind

21 your conclusion that the notional amount

22 in an FX forward agreement "should not be

23 construed as a notional principal

24 amount"?
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1         A.    Yes.  I think, I might be

2    missing the nuance of your question.

3         In Paragraph 5.6, I explain why the

4    notional of FX forward is notional

5    amount, as opposed to principal notional

6    amount.  And I articulate why I think so.

7         Q.    But that reasoning is

8    contained in Paragraph 5.6 of your report?

9         A.    It's summarized in 5.6.  There

10    is as well discussion of it in 5.5.

11         Q.    Well, 5.5 --

12         A.    Explain that FX forward don't

13    pay interest, periodic interest.

14         Q.    And then in 5.6 you apply that

15    fact and reason from that fact to your

16    conclusion, correct?

17         A.    That's a way to see it, yes.

18         Q.    And I noticed that in 5.6 you

19    don't cite any scholarly articles to

20    support your opinion that the total

21    amount -- withdrawn, that the notional

22    amount of a currency forward agreement

23    should not be construed as a notional

24    principal amount?
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A. Yes. I think, I might be

2 missing the nuance of your question.

3 In Paragraph 5.6, I explain why the

4 notional of FX forward is notional

5 amount, as opposed to principal notional

6 amount. And I articulate why I think so.

7 Q. But that reasoning is

8 contained in Paragraph 5.6 of your report?

9 A. It's summarized in 5.6. There

10 is as well discussion of it in 5.5.

11 Q. Well, 5.5 --

12 A. Explain that FX forward don't

13 pay interest, periodic interest.

14 Q. And then in 5.6 you apply that

15 fact and reason from that fact to your

16 conclusion, correct?

17 A. That's a way to see it, yes.

18 Q. And I noticed that in 5.6 you

19 don't cite any scholarly articles to

20 support your opinion that the total

21 amount -- withdrawn, that the notional

22 amount of a currency forward agreement

23 should not be construed as a notional

24 principal amount?
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1         A.    No, I don't make reference of

2    academic article.

3         I provide this opinion based on my

4    market knowledge and my view on the

5    weight perceived in the market.  And

6    there is an additional reference to a

7    document in Footnote 48.

8         Q.    We'll get to Footnote 48 in a

9    second.

10         But you agree that you don't cite

11    any scholarly work to support your

12    opinion?

13         A.    I'm not making citation.  I'm

14    relying on my experience.

15         Q.    Did you look to see whether

16    there were any scholarly works that would

17    support your opinion?

18         A.    I'm not sure.  We might have

19    looked, but it was after the fact.  I --

20    this is my opinion and we may have looked

21    whether or not there were things.

22         Q.    Fair enough to say if you

23    found something, you would have put it in

24    your report?
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A. No, I don't make reference of

2 academic article.

3 I provide this opinion based on my

4 market knowledge and my view on the

5 weight perceived in the market. And

6 there is an additional reference to a

7 document in Footnote 48.

8 Q. We'll get to Footnote 48 in a

9 second.

10 But you agree that you don't cite

11 any scholarly work to support your

12 opinion?

13 A. I'm not making citation. I'm

14 relying on my experience.

15 Q. Did you look to see whether

16 there were any scholarly works that would

17 support your opinion?

18 A. I'm not sure. We might have

19 looked, but it was after the fact. I --

20 this is my opinion and we may have looked

21 whether or not there were things.

22 Q. Fair enough to say if you

23 found something, you would have put it in

24 your report?
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1         A.    If we had looked and I had

2    found something, which is simple enough,

3    not subjective misinterpretation, likely,

4    we would have put it in the report.

5         Q.    But you didn't?

6         A.    As I said, I'm not sure we

7    looked further, cause I provided my

8    opinion based on being a market

9    practitioner.

10         Q.    I mean, isn't it a standard

11    practice when an expert like you is

12    providing an opinion to see if there's

13    some scholarship that supports your

14    opinion?

15         A.    No.  On a lot of markets on

16    topic academic papers, actually, are

17    fairly relevant.

18         Q.    Did you take a look and see

19    if there were any financial industry

20    publications that would support your

21    opinion?

22         A.    I'm not sure.  I would need

23    to double-check.

24         Q.    You, certainly, didn't cite
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A. If we had looked and I had

2 found something, which is simple enough,

3 not subjective misinterpretation, likely,

4 we would have put it in the report.
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1    second," sir.

2         I just asked you -- you just don't

3    know whether they looked?

4         A.    A particular thing if they

5    looked and they didn't find something or

6    they didn't look, I can't recall right

7    now.

8         Q.    Okay.  And then the one thing

9    that you cite in support for your opinion

10    is this Footnote 48, right?

11         A.    Yes.  There is this citation.

12    Whether you say it's supporting, it's

13    consistent.  It's something that,

14    actually, my team found were looking at

15    -- yeah, my team found.

16         And, again, I'm not a tax expert.

17    I'm not a tax lawyer.  I'm not providing

18    legal opinion.  It's just having the fact

19    that it seems to be simply defined by a

20    body college regulator.

21         Q.    Okay.  You don't know what

22    the context is for this IRS regulation

23    that's set in your report?

24         A.    What do you mean by
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Q. Okay. And then the one thing

9 that you cite in support for your opinion

10 is this Footnote 48, right?

11 A. Yes. There is this citation.

12 Whether you say it's supporting, it's

13 consistent. It's something that,

14 actually, my team found were looking at

15 -- yeah, my team found.

16 And, again, I'm not a tax expert.

17 I'm not a tax lawyer. I'm not providing

18 legal opinion. It's just having the fact

19 that it seems to be simply defined by a

20 body college regulator.

Q. Okay. You don't know what

22 the context is for this IRS regulation

23 that's set in your report?

24 A. What do you mean by
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1    "context"?

2         Q.    Well, would you consider

3    yourself an expert in that regulation?

4         A.    No.  As I said, I'm not a tax

5    expert and the purpose was not to provide

6    tax opinion.

7         The purpose was based on an opinion

8    that express supported by industry

9    experience.  We refer to something that

10    seems to be a very clear definition from

11    regulator without looking at further tax

12    meaning and so on.

13         Q.    Right.

14         So you haven't looked into the

15    circumstances in which this particular

16    regulation comes into play, why it was

17    put in place, what kind of transactions

18    it applies to?

19         A.    We've looked at this

20    definition.  That's why we're having it.

21         As I said, I'm not a tax expert and

22    I'm not providing opinion on tax matter.

23         Q.    You can't give us any

24    information about why the Internal
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"context"?

2 Q. Well, would you consider

3 yourself an expert in that regulation?

4 A. No. As I said, I'm not a tax

5 expert and the purpose was not to provide

6 tax opinion.

7 The purpose was based on an opinion

8 that express supported by industry

9 experience. We refer to something that

10 seems to be a very clear definition from

11 regulator without looking at further tax

12 meaning and so on.

13 Q. Right.

14 So you haven't looked into the

15 circumstances in which this particular

16 regulation comes into play, why it was

17 put in place, what kind of transactions

18 it applies to?

19 A. We've looked at this

20 definition. That's why we're having it.

21 As I said, I'm not a tax expert and

22 I'm not providing opinion on tax matter.

23 Q. You can't give us any

24 information about why the Internal

1
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1    Revenue Service adopted this particular

2    regulation?

3         A.    Would you mind precise'ing

4    your question?

5         Q.    You can't give us any

6    information about why the Internal

7    Revenue Service adopted this particular

8    regulation?

9         A.    You mean the motivation?

10         Q.    Yeah.

11         A.    That wasn't part of the work

12    I was asked to do.

13         Q.    You have no idea whether the

14    purpose of this regulation is similar or

15    completely different from safe harbor

16    provision that's at issue in this case?

17         A.    As I said, I haven't looked

18    at and I'm not a tax expert.

19         Q.    So you have no idea?

20         A.    I haven't looked at it.  I

21    don't know.

22         Q.    And, sir, fair to say that

23    you didn't send your team out and say,

24    don't look at academic publications,
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Q. You have no idea whether the

14 purpose of this regulation is similar or

15 completely different from safe harbor

16 provision that's at issue in this case?

17 A. As I said, I haven't looked

18 at and I'm not a tax expert.

19 Q. So you have no idea?

20 A. I haven't looked at it. I

21 don't know.

22 Q. And, sir, fair to say that

23 you didn't send your team out and say,

24 don't look at academic publications,

Revenue Service adopted this particular

2 regulation?

3 A. Would you mind precise'ing

4 your question?

5 Q. You can't give us any

6 information about why the Internal

7 Revenue Service adopted this particular

8 regulation?

9 A. You mean the motivation?

10 Q. Yeah.

11 A. That wasn't part of the work

12 I was asked to do.

1
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1    don't look at industry publications, see

2    if you can find something in the tax code

3    about it?  That's not an instruction you

4    gave to your team?

5               MR. CRAWFORD:  Objection.

6         A.    No.  We will never work by

7    choosing selectively the sources.  If you

8    look at something, you look at the

9    information available.

10         Q.    You told them to find anything

11    available that would support or would be

12    consistent with this opinion?

13         A.    We would be interested about

14    something which is credible.  A regulatory

15    body is credible and ambiguous (phonetic)

16    and that is relevant to the opinion that

17    was expressed based on my industry

18    experience.

19         Q.    Alright.

20         A.    But not picking and choosing,

21    if that's the question you're asking.

22         Q.    Alright.  Did you or your

23    team do any research to see if Congress,

24    like, mentioned this tax regulation when
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don't look at industry publications, see

2 if you can find something in the tax code

3 about it? That's not an instruction you

4 gave to your team?

5 MR. CRAWFORD: Objection.

6 A. No. We will never work by

7 choosing selectively the sources. If you

8 look at something, you look at the

9 information available.

10 Q. You told them to find anything

11 available that would support or would be

12 consistent with this opinion?

13 A. We would be interested about

14 something which is credible. A regulatory

15 body is credible and ambiguous (phonetic)

16 and that is relevant to the opinion that

17 was expressed based on my industry

18 experience.
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1               THE WITNESS:  Yes, of course.

2               MR. CRAWFORD:  -- there is not

3         an ambiguity in it.

4               My apologies.

5         A.    That's the notation that was

6    used in 5.5.

7         Q.    That's the notation you used

8    in 5.5?

9         A.    That's correct.

10         Q.    Now, I want to see if I can

11    understand how broad this principal that

12    you're articulating here is about when

13    it's proper to refer to something as a

14    "notional principal amount."

15         A.    Yes.

16         Q.    So let's talk about some

17    other securities that do not involve

18    periodic interest payments, okay?

19         Would you agree with, sir, that a

20    zero coupon bond does not involve periodic

21    interest payments?

22         A.    That's correct.  Typically, a

23    zero coupon bond does not involve any

24    interest in...
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1         Q.    Is it your opinion that a

2    zero coupon bond does not have a notional

3    principal amount?

4         A.    That's my opinion.

5         Q.    Okay.  Is it your opinion that

6    a credit default swap does not have a

7    notional principal amount?

8         A.    A credit default swap involve

9    the payment of a coupon.

10         Q.    It's your opinion that a

11    credit default swap involves the payment

12    of interest?

13         A.    Credit default swap involve

14    the payment of -- periodic payment to

15    compensate for the cost of the credit

16    instruments.

17         Q.    Is it your view that credit

18    default swaps involve the payment of

19    interest?

20         A.    Not strictly interest.  It's

21    interest plus a credit spread, which,

22    basically, compensate for the value of

23    the credit insurance.

24         Q.    Okay.  And so would you use
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1            CERTIFICATE OF REPORTER

2        I, SILVIA P. WAGE, CSR, CRR, RPR, hereby

3    certify that the witness in the foregoing deposition

4    was by me duly sworn to tell the whole truth,

5    nothing but the truth; said deposition was taken

6    down in shorthand by me, a disinterested person,

7    at the time and place therein stated.  The testimony

8    of said witness was thereafter reduced to typewriting

9    by computer under my direction and supervision.

10    Before completion of the deposition, review of

11    the transcript [X] was [ ] was not requested.

12    If requested, any changes made by the deponent (and

13    provided to the reporter) during the period allowed

14    are appended hereto.

15        I further certify that I am not of

16    counsel or attorney for either or any

17    of the parties to the said deposition,

18    nor in any way interested in the event

19    of this cause, and that I am not

20    related to any of the parties thereto.

21

22

23         <%9932,Signature%>

24        SILVIA P. WAGE, CSR, CRR, RPR
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1  Quincy Crawford, Esq.

2  Mcrawford@capdale.com

3                        November 22, 2024

4  Opioid Master Disbursement Trust II v. Covidien Unlimited Co.

5      11/11/2024, Frank Risler (#7021921)

6      The above-referenced transcript is available for

7  review.

8      Within the applicable timeframe, the witness should

9  read the testimony to verify its accuracy. If there are

10  any changes, the witness should note those with the

11  reason, on the attached Errata Sheet.

12      The witness should sign the Acknowledgment of

13  Deponent and Errata and return to the deposing attorney.

14  Copies should be sent to all counsel, and to Veritext at

15   cs-ny@veritext.com.

16   Return completed errata within 30 days from

17 receipt of testimony.

18    If the witness fails to do so within the time

19 allotted, the transcript may be used as if signed.

20

21

22                Yours,

23                Veritext Legal Solutions

24

25
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EXHIBIT 4 

  FILED UNDER SEAL
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11 
Non-Deliverable Forwards 

A non-deliverable forward (NDF) is a cash settled forward and is conceptually 
similar to an outright forward foreign exchange transaction. 

NDFs are synthetic foreign currency forward contracts on non-convertible currencies 
or are traded on currencies with very little liquidity in the market place. These 
derivatives allow corporates and other investors to hedge or take positions to local 
currency movements without actually dealing in the underlying. 

A (notional) principle amount, forward exchange rate and forward date are all 
agreed at the deal's inception. The difference is that there will be no physical transfer 
of the principle amount in this transaction. The deal is agreed on the basis that net 
settlement will be made in American dollars, or another fully convertible currency, 
to reflect any differential between the agreed forward rate and the actual exchange 
rate on the agreed forward date. It is a cash-settled outright forward. 

The demand for NDFs arises principally out of regulatory and liquidity issues in 
the underlying currency, where overseas players are essentially barred from access 
to the domestic market. In most cases, the local authorities actually see NDFs as a 
natural progression toward a free capital market. 

11.1 FIXING METHODOLOGY 

When a NDF deal is contracted, a fixing methodology is agreed. It specifies how a 
fixing spot rate is determined on the fixing date, which is normally two working days 
before settlement, to reflect the spot value. Generally, the fixing spot rate is based on 
a reference page on either Reuters or Telerate with a back up of calling between three 
and five market banks. Settlement is made in the major currency, paid to or by the 
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EXHIBIT 6 
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EXHIBIT 8 

 

  

FILED UNDER SEAL
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1       IN THE UNITED STATES BANKRUPTCY COURT
              DISTRICT OF DELAWARE

2 ------------------------------:
In re:                        :

3                               :
MALLINCKRODT PLC, et al.,     : Chapter 11

4                               : Case No. 20-12522
           Reorganized Debtor.:  (JTD)

5 ------------------------------:
OPIOD MASTER DISBURSEMENT     :

6 TRUST II,                     :
                              :

7            Plaintiff,         :
                              :

8         vs.                   : Adv. Pro. No.
                              : 22-50433 (JTD)

9 COVIDIEN UNLIMITED COMPANY,   :
(formerly known as Covidien   :

10 ltd, and Covidien plc),       :
et al.,                       :

11                               :
           Defendants.        :

12 ------------------------------:
13            DEPOSITION OF GUY A. DAVIS
14
15 DATE:            November 7, 2024
16 TIME:            9:57 a.m.
17 LOCATION:        WilmerHale, LLP

                 2100 Pennsylvania Avenue, NW
18                  Washington, D.C. 20037
19 REPORTED BY:     Shari R. Broussard, RPR, CSR

                 Reporter, Notary
20
21             Veritext Legal Solutions

          1250 Eye Street, NW, Suite 350
22               Washington, D.C. 20005
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1               A P P E A R A N C E S

2 On behalf of Plaintiff:

3       QUINCY M. CRAWFORD, ESQUIRE

      LUCAS SELF, ESQUIRE

4       Caplin & Drysdale

      1 Thomas Circle, Northwest, Suite 1100

5       Washington, D.C. 20005

      (202) 862-5071

6       mcrawford@capdale.com

7 On behalf of Defendants:

8       PETER G. NEIMAN, ESQUIRE

      WilmerHale, LLP

9       7 World Trade Center

      250 Greenwich Street

10       New York, New York 10007

      (212) 295-6487

11       peter.neiman@wilmerhale.com

12                 - and -

13       JOEL W. MILLAR, ESQUIRE

      WilmerHale, LLP

14       2100 Pennsylvania Avenue, Northwest

      Washington, D.C. 20037

15       (202) 663-6167

      joel.millar@wilmerhale.com

16

17

18

19

20

21

22

Page 2

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 22-50433-BLS    Doc 159    Filed 02/05/25    Page 87 of 124



1                  C O N T E N T S

2 EXAMINATION BY:                               PAGE

3    Counsel for Defendants                        4

4

DEPOSITION EXHIBITS:                                  PAGE

5

Exhibit 1  Davis Declaration,  10/21/24                  8

6

Exhibit 2  Exhibit 7 to Declaration (Documents and

7            information relied upon)                     10

8 Exhibit 3  Exhibit 8 to Declaration (Curriculum Vitae)  15

9 Exhibit 4  Exhibit 4 to Declaration (Profile of the

           206 steps required to execute Mallinckrodt

10            spinoff)                                     47

11

12

13

14

15

16

17

18

19

20

21

22 (* Exhibits attached to transcript.)
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1           A C K N O W L E D G E M E N T

2                O F  D E P O N E N T

3

4

I, GUY A. DAVIS, do hereby acknowledge

5

I have read and examined the foregoing pages of

6

testimony, and the same is a true, correct and

7

complete transcription of the testimony given by

8

me, and any changes or corrections, if any, appear

9

in the attached errata sheet signed by me.

10

11

12

13

14

15

16

17

18

19

_________________      ___________________________

20 Date                   GUY A. DAVIS

21

22
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1 Quincy M. Crawford, Esquire

Caplin & Drysdale

2 1 Thomas Circle, Northwest, Suite 1100

Washington, D.C. 20005

3

IN RE:  Opiod Master Disbursement Trust II vs.

4         Covidien Unlimited, et al.

5 Dear Mr. Crawford:

6      Enclosed please find your copy of the

7 deposition of GUY A. DAVIS, along with

8 the original signature page.  As agreed, you will

9 be responsible for contacting the witness

10 regarding signature.

11      Within 30 days of November 21, 2022, please

12 forward errata sheet and original signed signature

13 page to counsel for Defendant, Peter G. Neiman.

14      If you have any questions, please do not

15 hesitate to call.   Thank you.

16 Yours,

17

18 Veritext Legal Solutions

19

20

21

22
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EXHIBIT 11 
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EXHIBIT 12 
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1 

REUNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
MALLINCKRODT PLC, 

 
Reorganized Debtor.1 

 

 
Chapter 11 
 
Case No. 20-12522 (JTD) 
 
 

 
OPIOID MASTER DISBURSEMENT TRUST II, 

Plaintiff, 
v. 
 
COVIDIEN UNLIMITED COMPANY 
(formerly known as Covidien Ltd. and Covidien 
plc), COVIDIEN GROUP HOLDINGS LTD. 
(formerly known as Covidien Ltd.), COVIDIEN 
INTERNATIONAL FINANCE S.A., COVIDIEN 
GROUP S.À.R.L., and DOE DEFENDANTS 1-
500, 

Defendants. 
 

 
Adv. Proc. No. 22-50433 (JTD) 

 

COVIDIEN DEFENDANTS’ OBJECTIONS AND RESPONSES TO  
PLAINTIFF’S FIRST SET OF INTERROGATORIES 

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure (the “Federal Rules”) 

and Rules 7026 and 7033 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), 

Defendants Covidien Limited (“Covidien Limited”), Covidien Group Holdings Ltd., Covidien 

International Finance S.A., and Covidien Group S.à.r.l. (collectively, the “Covidien Defendants”), 

by and through their undersigned counsel, hereby set forth their objections and responses (the 

 
1  The Reorganized Debtor is Mallinckrodt plc.  On May 3, 2023, the Court entered an order closing the Chapter 
11 cases of the Reorganized Debtor’s affiliates.  A complete list of those Debtor affiliates (the “Additional Debtors”) 
may be obtained on the website of the Reorganized Debtor’s claims and noticing agent at 
http://restructuring.ra.kroll.com/Mallinckrodt.  The Reorganized Debtor’s mailing address is 675 McDonnell Blvd., 
Hazelwood, Missouri 63042.  As used in these Objections and Responses, the term “Debtors” refers to Mallinckrodt 
plc and the Additional Debtors in the Bankruptcy Cases (as that term is defined below). 
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2 

“Objections and Responses”) to the First Set of Interrogatories to Defendants, dated August 22, 

2024 (the “Interrogatories”) from the Opioid Master Disbursement Trust II  (the “Trust”), including 

the definitions and instructions therein.   

These Objections and Responses are based upon information reasonably available and 

specifically known to the Covidien Defendants and their attorneys as of the date of service.  As 

discussed elsewhere in these Objections and Responses, the Spinoff (defined below) at the heart of this 

lawsuit occurred more than a decade ago, and the Covidien Defendants are continuing to inquire 

regarding the relevant facts.  The Covidien Defendants reserve the right to supplement, amend, or 

otherwise modify these Objections and Responses pursuant to Federal Rule 26(e) and Bankruptcy Rule 

7026, including after considering information obtained through further investigation and discovery, 

including but not limited to the Trust’s productions.  Further, these Objections and Responses are based 

upon the allegations in the amended complaint [Adv. D.I. 59]2 (the “Amended Complaint”), which is 

subject to a motion for summary judgment that has been filed by the Covidien Defendants [Adv. D.I. 

103] (the “Summary Judgment Motion”).  The Covidien Defendants reserve the right to amend, 

modify, limit, or correct their Objections and/or Responses, subject to and based on the outcome of 

that motion and any other motions filed (or other developments) in this Adversary Proceeding.  Nothing 

in these Objections and Responses should be construed as waiving any rights, claims or defenses that 

otherwise might be available to the Covidien Defendants, nor should the Covidien Defendants’ 

response to any Interrogatory be deemed an admission of the existence, relevance, authenticity, or 

admissibility in evidence of the documents requested or these Objections and Responses.  

 
2  References to “Adv. D.I.” herein refer to docket numbers on the above captioned adversary proceeding (the 
“Adversary Proceeding”).  References to “D.I.” herein refer to docket numbers in the main bankruptcy proceedings, 
jointly administered under Bankr. Case No. 20-12522.   
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Set of Requests for Production of Documents, in which the Covidien Defendants have agreed to 

produce documents, to the extent such documents exist and can be located after a reasonable 

search, some of which may contain information responsive to this Interrogatory.  The Covidien 

Defendants further state that responsive information may be contained in the Third Party 

Productions, to which the Covidien Defendants do not have access.  The Covidien Defendants 

further refer the Trust to their Federal Rule 26(a) Initial Disclosures, served on the Trust on June 

14, 2024.  In addition to any advisors identified in any of the foregoing sources, the Covidien 

Defendants also identify Arthur Cox LLP, which advised Covidien plc’s board of directors in its 

consideration of the Spinoff and Covidien plc in its planning and execution of the Spinoff, with 

respect to issues of Irish law. 

INTERROGATORY NO. 5: 

Identify and describe in detail any payments or transfers based on or attributable to Pre-2007 
Spinoff Tax Liabilities that Post-Spin Covidien has sought from, received from, or imposed on 
Post-Spin Mallinckrodt under the Tax Matters Agreement, including the date(s) and dollar 
amounts of the payments or transfers to Post-Spin Covidien or to any governmental entity. 

RESPONSE TO INTERROGATORY NO. 5: 

The Covidien Defendants object to this Interrogatory to the extent that it calls for legal 

conclusions and/or legal analysis.  The Covidien Defendants further object to this Interrogatory as 

vague and ambiguous, not relevant to any party’s claim or defense, not proportional to the needs 

of the case, and overly burdensome and expensive compared to the likely benefit, including to the 

extent that it requests that the Covidien Defendants “[i]dentify and describe in detail any payments 

or transfers based on or attributable to Pre-2007 Spinoff Tax Liabilities” and to the extent that it 

calls for information unrelated to, or outside of the time period relevant to, the claims asserted in 

the Amended Complaint.  The Covidien Defendants also object to this Interrogatory to the extent 

that it calls for information protected by any privilege belonging to the Covidien Defendants, 
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including the attorney-client privilege, the attorney work-product doctrine, the common interest 

privilege, and/or any other additional available privilege, immunity, or protection. 

Subject to and without waiving its General Objections, pursuant to Federal Rule 33(d), 

made applicable to these proceedings through Bankruptcy Rule 7033, the Covidien Defendants 

refer the Trust to the Prior Productions as well as the Objections and Responses to Plaintiff’s First 

Set of Requests for Production of Documents, in which the Covidien Defendants have agreed to 

produce documents, to the extent such documents exist and can be located after a reasonable 

search, some of which may contain information responsive to this Interrogatory.  The Covidien 

Defendants further state that responsive information may be contained in the Third Party 

Productions, to which the Covidien Defendants do not have access.  The Covidien Defendants 

further state that, in connection with the Tax Matters Agreement and the Separation Agreement, 

and based on the review of applicable records, Post-Spin Mallinckrodt has paid Covidien Ventures 

Ltd. approximately $252,944 in net tax liabilities attributable to the period 2007 or earlier. 

INTERROGATORY NO. 6: 

Identify and describe in detail any discussions or plans by Pre-Spin Covidien to sell any part of, 
or all of, the Opioids Business, including any bids, offers, or indications of interest to purchase 
any portion of the Opioids Business and the Persons involved, including, but not limited to, the 
identity of the potential purchasers and the primary contacts at the potential purchasers at the 
time. 

RESPONSE TO INTERROGATORY NO. 6: 

The Covidien Defendants object to this Interrogatory as vague and ambiguous, not relevant 

to any party’s claim or defense, not proportional to the needs of the case, and overly burdensome 

and expensive compared to the likely benefit, including to the extent that it requests that the 

Covidien Defendants “[i]dentify and describe in detail any discussions or plans by Pre-Spin 

Covidien to sell any part of, or all of, the Opioids Business, including any bids, offers, or 

indications of interest to purchase[.]”  The Covidien Defendants further object to the term 

The Covidien Defendants

further state that, in connection with the Tax Matters Agreement and the Separation Agreement,

and based on the review of applicable records, Post-Spin Mallinckrodt has paid Covidien Ventures

Ltd. approximately $252,944 in net tax liabilities attributable to the period 2007 or earlier
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Dated: September 23, 2024 /s/ Philip D. Anker 
 Philip D. Anker (pro hac vice) 

Peter G. Neiman  (pro hac vice) 
Ryanne E. Perio (pro hac vice) 
Allyson Pierce (pro hac vice) 
WILMER CUTLER PICKERING HALE 
AND DORR LLP 
7 World Trade Center 
250 Greenwich Street 
New York, N.Y. 10007 
Telephone: (212) 230-8890 
Facsimile: (212) 230-8888 
 
Howard M. Shapiro (pro hac vice) 
Joel Millar (pro hac vice) 
WILMER CUTLER PICKERING HALE 
AND DORR LLP 
1875 Pennsylvania Ave. NW 
Washington, D.C. 20006 
Telephone: (202) 663-6167 
Facsimile: (202) 663-6363 
 
and 
 
R. Craig Martin (DE 5032) 
DLA PIPER LLP (US) 
1201 North Market Street, Suite 2100 
Wilmington, DE 19801 
Telephone: (302) 468-5700 
Facsimile: (302) 394-2341 
Email: craig.martin@us.dlapiper.com 
 
Attorneys for Covidien Limited, Covidien 
Group Holdings Ltd., Covidien International 
Finance S.A., and Covidien Group S.à.r.l. 
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